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ELECTORAL AMENDMENT BILL (NO. 2) 2008 
Second Reading 

Resumed from 12 June. 

MR C.C. PORTER (Murdoch) [8.43 pm]: The Electoral Amendment Bill (No. 2) 2008 deals with prisoners’ 
voting rights, lowering the donation disclosure threshold, and candidates distributing how-to-vote cards. It also 
deals with candidates having a backup position, if I can call it that, for party’s agents to act as individual 
candidate’s agents if the candidate has not nominated any. In my response to the Minister for Electoral Affairs’ 
second reading speech I will focus essentially on the issue of prisoners’ voting rights but I will make some very 
brief comments on some of those other issues. 

The first issue I will comment on is candidates handing out how-to-vote cards. This seems to be a really sensible 
amendment. I recall at my own by-election a journalist wanted to take a photo of me, naturally enough, handing 
out a how-to-vote card. Being cognisant of the rules, I had to search for someone who had already voted to make 
sure there were no problems with that. It certainly seems that that is something ripe for amendment, and the 
amendment is straightforward and well drafted. The issue of a party’s agent standing default as the individual 
candidate’s agent, again, seems eminently sensible and well drafted. Lowering the disclosure donation threshold 
is a matter that I will speak on shortly. The essential problem that the opposition has with this bill is the issue of 
prisoners’ voting rights. It is a matter that has gained some attention both inside and outside this chamber.  

I will start by saying that perhaps the central issue to consider is why there is even a question about whether 
prisoners should be allowed to vote. If prisoners are allowed to vote, what sort of cut-off to the threshold do we 
require? As stated by several members who spoke before me, the now central case in this matter is Roach v 
Electoral Commissioner (2007) HCA 43. It is worth very briefly examining two of the judgements in that matter 
that discuss the rationale for why we might have to determine on a cut-off for which prisoners can vote. The first 
judgement is in paragraph 12 on page 7 of that decision. Chief Justice Gleeson states — 

. . . the rationale for the exclusion must be that serious offending represents such a form of civic 
irresponsibility that it is appropriate for Parliament to mark such behaviour as anti-social and to direct 
that physical separation from the community will be accompanied by symbolic separation in the form of 
loss of a fundamental political right. 

In that situation, very eloquently put, the physical separation from the community is accompanied by this 
additional civil penalty, which is the denial of an otherwise fundamental right; that being the right to vote. There 
is another very good exposition of the principle that we are looking at that appears later in the judgement; it is to 
the same effect. Therefore, we must decide at which point we say that the offending is of such a serious 
qualitative type that we not only physically separate the individual from society, but also impose this additional 
civic penalty that is the denial of the right to vote. Of course, the quantum of the sentence is the crude measure of 
whether that separation of civic responsibility should occur. 

What has effectively occurred in the course of this debate has been a characterisation, I think, by the government 
that somehow there is no choice in this matter. It has claimed that a cut-off point of three years is a position that 
it was forced into and that no other choice is available to it. The first point to note on that contention is that the 
decision in Roach was, as I understand from my reading of it, not a unanimous decision. Their Honours Justices 
Hayne and Heydon dissented. Two of the six judges in this decision took the view that the commonwealth 
legislation that was brought in by the Howard government was not ultra vires the terms of the Constitution; it 
was acceptable—namely, the Howard government’s decision to ban all prisoners from voting was not 
unconstitutional. That is the minority judgement. I must say that it is an interesting decision, but it goes to show 
that in the context of this overall decision, there is some considerable room for manoeuvre in the individual state 
Parliaments around this nation that are making their own determinations about the appropriate cut-off level, 
whether it be one year, 18 months, two years or three years. The rationale of the majority judgement for 
determining that a complete blanket ban was overstepping the mark is probably best put at page 24 of that 
document. It states — 

The legislative pursuit of an end which stigmatises offenders by imposing a civil disability during any 
term of imprisonment takes s 93(8AA) beyond what is reasonably appropriate and adapted (or 
“proportionate”) to the maintenance of representative government. The net of disqualification is cast too 
wide by s 93(8AA). The result that ss 93(8AA) and 208(2)(c) are invalid . . .  

The net was cast too wide by what was effectively a blanket ban on voting for anyone who was serving a prison 
term of any quantum. In taking that view, the majority left the commonwealth government in a position in which 
it had to either revert to the cut-off that was in place before this legislation was introduced by the Howard 
government, or come up with some other measure for determining when the civic punishment of a denial of 
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voting rights should apply. What is very important to realise in the context of this debate is that the government’s 
position is that there is no choice and that a reversion to the old Western Australian system of a one-year cut-off 
is a constitutionally unsustainable position. Some statements were made by the Minister for Electoral Affairs on 
6PR on 15 May to the effect that there was no real choice in this matter and that the only constitutional option 
open to Western Australia was to revert to the commonwealth rule of three years. I asked a question without 
notice about this on 15 May. The minister responded that his advice was that there was some doubt 
accompanying the one-year rule. I invite the minister’s interjection. I take it that the minister’s advice from the 
State Solicitor’s Office is that some doubt accompanies the one-year cut-off point. 

Mr J.A. McGinty: Yes, whereas there is no doubt for three years. 

Mr C.C. PORTER: My understanding is that when the minister gave his second reading speech, the advice had 
not yet been sought. The advice must have been sought after that time. 

Mr J.A. McGinty: I think that is right, but I honestly don’t remember precisely when I received that advice. 

Mr C.C. PORTER: The point I raise is that on any matter of any importance, lawyers will always say that some 
doubt accompanies this or that decision. There is always an extent to which the situation has to be analysed and a 
less plausible or more plausible view has to be reached. Having now looked at this case in some detail, I think 
the more plausible view is that although any situation may be accompanied by some doubt, a one-year cut-off for 
prisoner voting rights is constitutionally sustainable. It is not the case that the majority judgements in this matter 
made any statement whatsoever other than to say that a blanket ban was unconstitutional and that the three-year 
ban that was previously in place was acceptable; it was silent on the issue of whether the one-year ban would or 
would not be acceptable. The issue simply was not decided. There are two very critical points of this judgement 
that need to be considered when ascertaining whether we can accept the contention that somehow this state has 
no choice other than to adopt the commonwealth system. The first point is made by His Honour Justice Gleeson 
at paragraph 19 on page 9. It states — 

It is consistent with our constitutional concept of choice by the people for Parliament to treat those who 
have been imprisoned for serious criminal offences as having suffered a temporary suspension of their 
connection with the community, reflected at the physical level in incarceration, and reflected also in 
temporary deprivation of the right to participate by voting in the political life of the community. It is 
also for Parliament, consistently with the rationale for exclusion, to decide the basis upon which to 
identify incarcerated offenders whose serious criminal wrongdoing warrants temporary suspension of a 
right of citizenship. I have no doubt that the disenfranchisement of prisoners serving three-year 
sentences was valid and I do not suggest that disenfranchisement of prisoners serving sentences of some 
specified lesser term would necessarily be invalid. 

That is a clear and unequivocal statement that options are open to various state Parliaments to formulate a rule 
that prisoners serving a sentence of fewer than three years can be disenfranchised. It continues — 

The specification of a term reflects a judgment by Parliament which marks off serious criminal 
offending, and reflects the melancholy fact that not all sentences of imprisonment necessarily result 
from conduct that falls into that category. 

In my view it is quite clear from the terms of this decision that choices are open to Parliament. The decision must 
be made about the point in the quantum of a sentence at which the distinction should be made between serious 
criminal offending such that people should be disfranchised, and lesser or more petty offending to which the 
additional civil penalty should not be applied in addition to incarceration. We could adopt any number of criteria. 
It would be dangerous to drop below a one-year criterion, but adopting a three-year criterion would be heavily 
problematic. In considering the types of offenders who would be excluded by a one-year rule but included by a 
three-year rule, there are two cases I uncovered after a fairly rudimentary search of the Supreme Court website, 
looking for successful state appeals against sentences. I will read out from a media statement I released on 15 
May the facts of two matters in which the prisoners received sentences very close to three years, and so would be 
able to vote under a three-year cut-off system. The first of these is The State of Western Australia v Collier 
[2007] WASCA 250. The media statement reads — 

In June 2007 the respondent was convicted, after pleading guilty, on three charges of using electronic 
communication with intent to procure a person who he believed to be under the age of 13 years to 
engage in sexual activity contrary to s 204B(3)(b)(i) of the Criminal Code (WA). On Appeal the 
offender was sentenced to a term of 18 months imprisonment on each count, to be serviced concurrently 
and immediately. 

This offender was sentenced to a term of imprisonment of 18 months; he would have been excluded by a one-
year rule and included by a three-year rule. The facts of the matter as stated by the court were that — 
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On 29 December 2006 the respondent engaged a police officer, posing as a 12-year-old girl (‘Amy’), in 
an on-line ‘conversation’ in an internet chat room. He subsequently communicated with her on-line 
again on 30 December 2006, 15 January 2007 and 16 January 2007. 
In the conversation on 29 December the respondent, then 24 years old, asked ‘Amy’ how old she was. 
She told him that she was 12 years old. She said that she was due to start high school in the following 
year. In the course of the discussions on 29 December and 30 December the respondent engaged ‘Amy’ 
in sexually explicit conversations. He did so notwithstanding that the police officer who was posing as 
the 12-year-old child gave him the clear impression that the girl was naive. 

On 30 December 2006 the respondent again engaged ‘Amy’ in a sexually explicit on-line conversation. 
On this occasion he told her how to masturbate and, so far as he knew, persuaded her to do so. 

On 15 January 2007 there was a further sexually explicit on-line conversation. In the course of it the 
respondent explained the nature of sexual intercourse and encouraged ‘Amy’ to meet with him so that 
he could have sexual intercourse with her. 
On 16 January 2007, the respondent again instructed ‘Amy’ on how to masturbate and thought she was 
doing so. In the course of this on-line conversation, he also arranged to meet ‘Amy’ (who again told 
him that she was 12 years old) at a nearby park that afternoon. He went there at the appointed time and 
was arrested by police. 

Under the one-year proposal, this individual would not be able to vote in a general election in this state; under 
the government’s proposal, he would be able to vote. That is simply a qualitative decision that each individual 
parliamentarian has to make—whether someone who is convicted of such an offence deserves to have and 
maintain his civil right to vote during the course of his incarceration.  

Ms M.M. Quirk: Just because you are sitting in the member for Hillarys’ old seat does not mean you have to 
come up with those old chestnuts. 

Mr C.C. PORTER: Does the minister think that this person should be able to vote during the term of his 
incarceration? 

Ms M.M. Quirk: That is beside the point. We are dealing with the Electoral Act. I do not think that we need to 
be exposed to that sordid case for 10 minutes in order for you to make your point. 

Mr C.C. PORTER: Precisely. This is the point: amending the Electoral Act in this way will have an effect, 
minister. I will give the minister another example, given that she enjoyed the previous one so much; namely, the 
State of Western Australia v Strawbridge (2005) WASCA 201. The offender was convicted on appeal of 
wounding with intent to maim, disfigure or disable, to do grievous bodily harm contrary to section 294(1) of the 
Criminal Code. The sentence on appeal was two years and eight months’ imprisonment. Under the government’s 
proposal, this person will be able to vote, and under the opposition’s proposal, he will not. The respondent went 
to the complainant’s house on 18 March 2003. The complainant had been drinking and was visibly intoxicated. 
He declined to provide information requested of him by the respondent. The respondent then abused the 
complainant, and the complainant head-butted the respondent. A fight ensued. The respondent overpowered the 
complainant and pinned him to the ground. The respondent then bit off part of the complainant’s nose. The 
complainant explained that it took some time for the respondent to bite through his nose. The respondent then, 
using his teeth, ripped off a piece of nose flesh and spat it out. The medical evidence established that the whole 
of the complainant’s left nostril including underlying cartilage was missing. The complainant underwent a series 
of surgical procedures to reconstruct his nose using skin from his forehead and scalp. At the time of the trial, the 
complainant had undergone six operations and more were required. 

The minister can turn her nose up at the details. Had I been in court at that time, I would have done so. However, 
amending legislation in this way has a real and tangible effect. The tangible effect is that the individuals about 
whom I have just spoken, and hundreds like them who receive sentences going up to the cusp of three years, will 
be able to vote in state elections. The High Court has left us a clear choice: we can revert to our old system 
which would prevent those sentenced to a term of imprisonment for more than one year from voting. My 
experience in the criminal justice system allows me to say that there is a marked qualitative difference in the type 
of offender who is given a penalty up close to the three-year range and one who is given a penalty around the 
one-year range. This Parliament needs to make a fairly stark decision about the people it says should 
temporarily, during the period of their incarceration, be denied the civil right to vote. I simply do not accept, 
based on this notion that someone at the State Solicitor’s Office said that there is some doubt as to the 
constitutional sustainability of the one-year rule, that we have no choice. The clear implication of this High 
Court decision is that choice is open to us. I will close on that point by reading again the statement of His 
Honour Chief Justice Gleeson, the Chief Justice of the High Court, at page 9, in which he said — 
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. . . I do not suggest that disenfranchisement of prisoners serving sentences of some specified lesser 
term would necessarily be invalid. 

We have the choice. It is a real choice. It will have real effect. In a state with all sorts of problems in the criminal 
justice system, we need to make a decision about the message that we will send about the punishments meted 
out. The punishment of a temporary disenfranchisement during a zero to three year sentence is a very important 
one. 

DR E. CONSTABLE (Churchlands) [9.03 pm]: I want to make only a few comments to remind members 
about the six major issues raised in the Electoral Amendment Bill 2008, some of which we debated a couple of 
years ago in 2006. It is interesting that a couple of them have come back again. The six major matters in this bill 
are, first, prisoners’ voting rights; second, voting and citizens of no fixed address—an issue in which I am 
particularly interested; third, lowering the political donation disclosure threshold; fourth, overseas electors and 
prisoners to be registered as general early voters; fifth, candidates distributing how-to-vote cards, which is also 
of some interest; and, sixth, political party agents. In many of these cases, the minister is trying to bring these 
issues into line with the commonwealth act.  

The member for Murdoch has just spoken about prisoners’ voting rights. It has been said before that, based on a 
High Court judgement, the Electoral Amendment Bill provides for a three-year cut-off point for prisoner voting 
rights. There seems to be some general agreement on both sides of the house that at least some prisoners should 
have the right to vote. The argument concerns the length of sentence determining the cut-off point rather than the 
right to vote. The period of incarceration seems a strange way to decide whether prisoners should vote. Surely 
some principle should be involved in that decision. Until quite recently, in many western countries, it was 
assumed that a person who had committed a crime had forfeited the right to vote. However, in a number of 
countries that assumption has changed in recent years—Canada is a case in point. The Canadian Supreme Court 
ruled in 2002 that it is unconstitutional to ban prisoners from voting. In the most recent Canadian elections, 
everyone was able to vote, and about one-third of all prisoners exercised their right to vote in the last Canadian 
federal election. 

Mr C.C. Porter: I understand that they have a two-year rule in Canada. 

Dr E. CONSTABLE: I have just read on the internet that all prisoners can vote in Canada. Is that not right? 

Mr C.C. Porter: I think that this High Court case explores the Canadian situation and says that Canada has a 
two-year rule. 

Dr E. CONSTABLE: I understood that everyone could vote. Be that as it may, my point still stands; namely, 
that other democracies have been looking at this very issue.  

Some of the points made by the European Court of Human Rights are of interest to me. I think that we should be 
talking about principles as much as discussing the arbitrary cut-off that we are willing to accept in this state. A 
man in an English prison went to the European Court of Human Rights because he felt that as a prisoner he 
should be able to vote. The court ruled that the removal of the vote runs counter to the rehabilitation of the 
offender as a law-abiding member of the community and undermines the authority of the law as derived from a 
legislature which the community as a whole votes into power. The European Court of Human Rights believes 
that the right to vote should be seen as a step towards a prisoner’s rehabilitation, and that engaging in elections is 
a part of a prisoner’s re-entry into society. I found that to be an interesting point. If people are to go back into the 
community from prison and engage in society, and are to be part of the issues and think about and discuss the 
issues, involvement in an election may well be one of the steps towards the rehabilitation of the prisoner. This 
issue has arisen in recent years in a number of countries. Various arbitrary periods of time based on sentence 
length seems to have been the rule of thumb for determining the point at which the right to vote is cut-off. I am 
not sure whether it should be three years, two years, one year, or whether every prisoner should vote, but these 
are certainly issues that we should discuss. No doubt, they will arise in years to come.  

Voting for citizens with no fixed address was a major issue debated during the consideration in detail stage of the 
Electoral Amendment Bill 2006. I was amazed that the Liberal Party moved to delete a clause that allowed 
people of no fixed address to vote. I made the point that law-abiding citizens who did not happen to have a fixed 
address were being disenfranchised, but, on the other hand, we were prepared to allow people living overseas to 
continue to vote for six years. I felt that it was most unfair to disenfranchise people of no fixed address. I am 
very pleased that this matter has come before Parliament again, albeit two years too late. The people most 
affected by this issue are Aboriginal people in our community and the grey nomads; that is, those people who 
sell up their house, buy a caravan and travel around Australia. I certainly support that aspect of this bill.  

Lowering the political donations disclosure threshold: it is another one of those arbitrary thresholds and I do not 
have a problem with that either. I would not mind if every donation had to be recorded. I think that the disclosure 
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of political donations is all about accountability of political parties and candidates. The more of that we have the 
better. I think that in the eyes of many people in the public members of Parliament do not really get a look-in, 
and dropping the disclosure threshold certainly has my support. I hope it will add to accountability in some small 
way and perhaps even restore some of the confidence that has been lost in the general community.  

Overseas electors and prisoners to be registered as general early voters: I do not have a problem with that if it 
makes it possible for those people to vote. I suppose the next thing that we will see is prisons being special 
institutions where the Electoral Commission goes in early and allows people to vote. I assume that prisoners will 
not be compelled to vote. Is that correct? 

Mr J.A. McGinty: Yes, they will be. 

Dr E. CONSTABLE: They will be compelled to vote if they are on the roll, but will they have to vote by postal 
vote? 

Mr J.A. McGinty: I understand there is an arrangement for a pre-poll to take place in prisons.  

Dr E. CONSTABLE: They will become special institutions, in the same way as nursing homes and retirement 
villages.  

Mr J.A. McGinty: That is my understanding, but I will be able to give you more detail at the consideration in 
detail stage. 

Dr E. CONSTABLE: That is a practical way of dealing with the issue. If somebody is living overseas and does 
not vote, can that person be fined for that?  

Mr J.A. McGinty: I think so. 

Dr E. CONSTABLE: I thought that such a person could not be, but that is quite an interesting point.  

Mr J.A. McGinty: It might be an acceptable excuse for not voting. 

Dr E. CONSTABLE: That somebody is overseas but on the roll? 

Mr J.A. McGinty: Assuming the person remains on the roll. 

Dr E. CONSTABLE: We could look into that in consideration in detail. 

Political party agents: it seems from this one that some party candidates are unable to understand that they have 
to appoint a party agent as their agent. Some of them have somehow slipped up over the years, so this is to help 
those candidates.  

Candidates distributing how-to-vote cards: I have no idea why we are looking at this and why it has become such 
an issue. In his second reading speech, the minister said that this has proved to be a contentious section in 
relation to candidates handing out how-to-vote cards on polling day. I can only remember one time when it was 
contentious. I think that was over an issue to do with Doug Shave in an election. Have there been many incidents 
where it has become contentious? 

Mr J.A. McGinty: Yes, there have. As the member for Murdoch just observed, he was very careful to make sure 
that he gave the how-to-vote cards to somebody who had already voted so that he would not run foul of this rule 
himself. 

Dr E. CONSTABLE: That is not contentious. 

Mr J.A. McGinty: It has been contentious. He wanted to avoid giving a how-to-vote card to people before they 
voted. 

Dr E. CONSTABLE: That is not contentious. 

Mr J.A. McGinty: Yes, it is. 

Dr E. CONSTABLE: Why is it contentious? 

Mr J.A. McGinty: He was of the view that giving a how-to-vote card to a person could be seen to be soliciting 
that person’s vote. Therefore, he wanted to avoid giving the how-to-vote card to the person. What is contentious 
is that in federal elections that is not regarded as soliciting a vote.  
Dr E. CONSTABLE: That is just different. We have a different set of rules, regulations and laws to do with 
handing out how-to-vote cards on election day. I do not see why that is contentious. 
Mr J.A. McGinty: It is a matter of some contention. 
Dr E. CONSTABLE: Why? When did it become contentious? 
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Dr K.D. Hames: Some think they should and some think they should not. 
Mr J.A. McGinty: That is why it is contentious. 
Dr E. CONSTABLE: Everybody knows that a candidate cannot hand out how-to-vote cards. 
Mr J.A. McGinty: That is not right; a candidate can. The consistent legal advice from the State Solicitor’s 
Office has been — 
Ms S.E. Walker: Are you saving the member for Murdoch? Is that what you are doing? 

Mr J.A. McGinty: I am doing my best! 

Dr E. CONSTABLE: I think we could leave this now. I am sure it will be an interesting discussion. 

Mr J.A. McGinty: If I could just spell it out for you, the advice is, and the Electoral Commissioner has written 
over time to people to say, that it is risky to hand out how-to-vote cards but — 
Dr E. CONSTABLE: Do not do it; it is a no-brainer. Go on. 
Mr J.A. McGinty: I am trying. By itself, with nothing more than simply handing out a how-to-vote card, that is 
not soliciting, but it could well be that if it is accompanied, for instance, by a request “vote for me”, it would be 
soliciting a vote and would therefore impugn that election. That is the area of contention. It is a different practice 
from the commonwealth. There is some misunderstanding about it. 

Dr E. CONSTABLE: Why did it not come up in 2006 if it is so contentious? Why now? 

Mr J.A. McGinty: Contentious issues arise from time to time. 
Dr E. CONSTABLE: The argument is also that it will bring us into line with the commonwealth. In one sense I 
am happy with that, but we must be careful that we are not too slavish in bringing everything in line with the 
commonwealth, because it is not necessary the fount of all knowledge and wisdom, especially for people who 
live in Western Australia.  

Mr J.A. McGinty: I would agree with you. 

Dr E. CONSTABLE: I think we must be careful of the slavish following of the commonwealth. It is an easy 
way to defend an action to say that we will simply follow what the commonwealth does. 

Mr J.A. McGinty: I think that in electoral laws harmonisation is good; not to slavishly follow it, but unless 
there is good reason to do differently, I think we should harmonise it because we operate on joint rolls. 

Dr E. CONSTABLE: Harmonisation and slavish following are not the same thing.  

Mr J.A. McGinty: I agree with that. 

Dr E. CONSTABLE: I am asking the minister.  

Mr J.A. McGinty: No, they are not. 

Dr E. CONSTABLE: They are not. We might get some definitions of “slavishly following” and 
“harmonisation” a bit later. 

Mr J.A. McGinty: I will not. You can if you want to! 

Dr E. CONSTABLE: I do not have any objection to this amendment, but I am very curious to know why it has 
surfaced now. Having remembered the problems that Doug Shave had in one of his elections with how-to-vote 
cards, I also remember there was a sausage sizzle problem, but I assume that means candidates cannot have 
sausage sizzles and give people sausages during election periods. 

Mr J.A. McGinty: No, that is right. We have not changed that element of it. 

Dr E. CONSTABLE: I support the legislation. I am very pleased to see a couple of the areas. I will be very 
interested to contribute during consideration in detail. 

MS S.E. WALKER (Nedlands) [9.18 pm]: I find it a strange concept that when people hold up a sign that reads 
“Vote for me” but they do not say anything, it does not mean that they are asking someone to vote for them. 
Does the Minister for Electoral Affairs not find that strange? 

Mr J.A. McGinty: That is why we are trying to correct it by this legislation. I do find it strange.  

Ms S.E. WALKER: The minister said that he was doing his best to save the member for Murdoch because he 
handed out how-to-vote cards. 

Mr J.A. McGinty: To somebody who had already voted, as we heard today. 
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Ms S.E. WALKER: The member for Murdoch should have listened to his father because he would have told 
him. 

Mr J.C. Kobelke: Member for Nedlands, you want a retrospective clause put in, do you? 

Ms S.E. WALKER: Not at all. It is just that as the law is candidates are not allowed to solicit.  

I had a briefing today. I would like to thank the commissioner for the briefing. He was incredibly helpful and 
brought along some great material that made the bill easier to understand. Frankly, there has been a provision in 
the Electoral Act for some time that states that candidates should not solicit votes. I was a member of the Liberal 
Party for a very long time, as many members in this place have been, and I have been at polling booths. It was 
taken as fact that a candidate could not hand out how-to-vote cards. I was at Richard Court’s booth many times 
and did likewise for people such as Eoin Cameron. Richard would come along to the booth and not touch the 
how-to-vote cards. He would come along and say good-day as the candidate. That was taken for granted because 
that is what is provided in the Electoral Act, I think under section 164. 

Mr J.A. McGinty: Is it section 183(6)? It is an old reference. It may have been replaced since then. 

Ms S.E. WALKER: Yes. It is quite a serious offence and comes under the “offences” section, which reads — 

To secure the due execution of this Act and the purity of elections, the following acts are hereby 
prohibited and penalised: 
(1) Breach or neglect of official duty. 
(2) Illegal practices, including — 

(a) bribery;  
(b) undue influence.  

It gives the definition of bribery and the definition of what would constitute undue influence. If a candidate at a 
booth put up a sign that said “Vote for me”, that candidate would be soliciting a vote; however, according to the 
Minister for Electoral Affairs, that candidate would not be soliciting a vote. I was concerned about that, and I 
wanted to ensure my complete faith in the Electoral Commissioner. He sent me a couple of legal opinions by 
Jeremy Allanson, who is now a barrister and someone I have a lot of time for, from the State Solicitor’s Office. I 
will not mention whom the complaint was made against, but it concerned whether handing out a how-to-vote 
card constitutes soliciting the vote of a person. He goes through the interpretation of it and states — 

On the other hand there is some argument that a How To Vote card constitutes a request for the vote. 
My own view is that the handing out of a How To Vote card, with nothing more, does not constitute 
soliciting a vote. It is an uncertain area. In construing a statute imposing criminal liability, particularly 
where the consequences are severe as they are for the offence of undue influence, one should be careful 
only to give the statute a meaning that its words clearly bear. If the provision is ambiguous, it should be 
given its more restricted meaning: see Evans v. Crichton-Browne. 

There is that name again. My point is that the State Solicitor’s Office has given the Electoral Commissioner an 
opinion on whether handing out how-to-vote cards means that a person is soliciting a vote. That view is probably 
taken because of the penalty for the offence. If the member for Murdoch were found guilty of that offence, he 
could not be sitting in his seat now. 

Mr J.A. McGinty: That is right. 

Ms S.E. WALKER: That is right. The minister is an old softy. As he has said, he is trying to do his best. 

Mr J.A. McGinty: I remember sitting back on election night for the Murdoch by-election watching Channel 10 
and the ABC and thinking, “That’s very unwise of the member for Murdoch to be personally handing out how-
to-vote cards.” 

Ms S.E. WALKER: The member for Murdoch would have known better than to do that, surely. All I can say is 
that he does not have very good advisers. 

Mr J.A. McGinty: I accept his statement tonight that he was giving them falsely to people who had already 
voted. 

Ms S.E. WALKER: The minister is being the white knight. I listened to the contribution of the member for 
Churchlands. The minister does himself no favours by saying in his second reading speech that there is some 
controversy. The minister does himself and the member for Murdoch no favours when he says that he is doing 
his best to help the member for Murdoch. I find that a little disturbing. It is a mistake that is easily made by 
people who do not know the law. It is easy to make that sort of mistake and the penalties are severe. 
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Mr J.A. McGinty: And particularly so when it is a permissible act in a federal election. 

Ms S.E. WALKER: No; I do not take that argument on board. 

Mr J.A. McGinty: I think it is true, though. 

Ms S.E. WALKER: No, it is not. The minister is basically saying that because polygamy is okay in other 
places, he can understand it when it happens here. 

Mr J.A. McGinty: No; in fact, my point is somewhat different from that. 

Ms S.E. WALKER: No, I do not think so. 

Mr J.A. McGinty: I am simply saying that it is easy for candidates who are used to handing out how-to-vote 
cards in federal elections to make a mistake in a state election because they think the law is the same. I am 
putting it at a practical level, not at anything higher than that. 

Ms S.E. WALKER: No; the minister is saying that if a person had been a candidate in a federal election and 
then became a candidate in a state election — 

Mr J.A. McGinty: Or witnessing people do it. It is those sorts of things. 

Ms S.E. WALKER: No. 

Mr J.A. McGinty: Someone has to look after the member for Murdoch. 

Ms S.E. WALKER: I think he gets quite a few people looking after him. 

Mr C.C. Porter: I wish I could find out who they are! 

Ms S.E. WALKER: By the sound of it, they are probably not looking after him well enough! 

I think it is quite a harsh thing. I have always thought, “What is wrong with my going down to the polling 
booth?” It comes naturally. I enjoy polling day. 

Another issue relates to prisoners. I thank the Electoral Commissioner for taking me through that issue. I have 
gone to the trouble of getting the decision of Roach from the High Court. This case involves an Australian 
Aboriginal woman who was born in 1958. She was enrolled for the federal division of Kooyong in Victoria. She 
was of sound mind, capable of understanding the nature and significance of voting, and had never been 
convicted of treason or treachery. However, in 2004 she was convicted in the County Court of Victoria on five 
counts of offences under the Crimes Act and is currently serving a total effective sentence of six years’ 
imprisonment imposed by the court. She went to the High Court because she believed that the provision of the 
commonwealth government that all prisoners were ineligible to vote was invalid. The High Court basically says 
that all the states have a variety of ways of determining who should be disqualified from voting. I agree with the 
member for Murdoch; it is basically saying that it is up to us. Just because the commonwealth provision is three 
years, why should our provision be three years? I happen to agree that it should be three years, not one year. I 
could not work out the rationale for not allowing all prisoners to vote. When people are convicted and sentenced, 
their punishment is their loss of liberty. Until a person loses his liberty and goes into a cell in a prison and is 
locked up each night, it is hard to appreciate the impact that that has on a person. I asked myself what was the 
rationale for prisoners being ineligible to vote. It is human nature to think that some people are not worthy of 
being able to vote, and I think of some people who have committed heinous crimes. The High Court case did not 
satisfy me. Page 16 of the High Court decision states — 

With the development within the British Empire of representative systems of government it became 
necessary to deal with the matter of disqualification. An illustrative starting point is . . . what is known 
in Canada as the Constitutional Act . . . This separated Upper and Lower Canada and provided an 
elected assembly for each province. Section 23 dealt compendiously with disqualification as follows:  

It goes on to refer to the reasons that a person who wishes to stand for Parliament is disqualified. It continues — 
This criterion of disqualification reflected what was understood at the time to be the rules of the 
common law respecting both electors and candidates for the House of Commons. With respect to 
candidates, the rule was put on the footing that persons attainted of treason and felony could not answer 
the description in the writs of election of knights, citizens and burgesses as being persons of discretion, 
in the sense of prudence and sound judgment. As Blackstone put it, these persons were “unfit . . . 
anywhere [in the House of Commons]”. With respect to electors, Blackstone referred to several old 
statutes which provided that persons convicted of perjury or subornation of perjury were incapable of 
voting at any election 
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That is just saying that if a person is not fit enough to go into Parliament because of criteria A, B and C, that 
person is not fit enough to vote. That brings me to a question about the bill that we passed in relation to the 
eligibility of people to be members of this Parliament. We said that people were not eligible to be elected to this 
house if they had a conviction for an offence and had been sentenced to imprisonment for more than a certain 
number of years. Is that right? Does the Minister for Electoral Affairs remember when we passed that bill two or 
three years ago, which I did not agree with? 
Mr J.A. McGinty: Yes; it followed the commonwealth, and disenfranchised all sentenced prisoners. 
Ms S.E. WALKER: No; I am talking about members of Parliament now.  
Mr J.A. McGinty: Yes. 
Ms S.E. WALKER: I am talking about members of this Parliament. Some time ago the minister brought in a 
bill — 
Mr J.A. McGinty: It used to be anyone who had been convicted of a felony, or was it a crime—it was old-
fashioned terminology? That was translated into anyone who had been convicted of a crime that carried a 
sentence of imprisonment of more than five years. That is my recollection of it. We modernised the terminology.  
Ms S.E. WALKER: Yes. It began in the House of Commons, where a person who had conducted himself in a 
certain way was not entitled to be a member of Parliament and was not entitled to vote. The criteria were the 
same. I am saying that if the minister wants to be consistent, this should apply also to members of Parliament. 
Under this bill, a person who has been convicted of a criminal offence will still be eligible to be a member of this 
Parliament. 
Mr J.A. McGinty: Yes. The test is a sentence of imprisonment of more than five years.  
Ms S.E. WALKER: That is right. A person could receive a suspended term of imprisonment of 18 months and 
still be eligible to be a member of this house. 
Mr J.A. McGinty: It does not matter what the actual penalty is. It is the maximum that is prescribed in the 
legislation.  
Ms S.E. WALKER: I understand that. The minister wants to amend the legislation so that a person who has 
been sentenced to a term of imprisonment of three years, or more, will not be eligible to vote. 
Mr J.A. McGinty: Yes. 
Ms S.E. WALKER: When the minister brought in the last change, the period was one year. I will support the 
change to three years. However, it is not consistent to say that a person who has been convicted of an offence 
and been sentenced to a term of imprisonment of X number of years will not be eligible to vote, but a person 
who has been convicted of an offence and been sentenced to a term of imprisonment of no more than five years 
will be eligible to be a member of Parliament. In fact, under this bill, a person who has committed an offence and 
is therefore not eligible to vote may have committed a lesser offence and been sentenced to a lesser maximum 
penalty than a person who is eligible to be a member of this Parliament. 
Mr J.A. McGinty: Yes.  
Ms S.E. WALKER: I do not think that is right. 
Mr J.A. McGinty: A different yardstick or test is applied.  
Ms S.E. WALKER: I know. It is interesting that the High Court judgement states at page 13 — 

On 30 June 2006 there were 20,209 prisoners in Australian prisons who were serving a sentence; 24 per 
cent of the prison population was indigenous and the percentage varied across Australia, from 82 per 
cent in the Northern Territory to six per cent in Victoria. Some 35 per cent of prisoners were serving a 
term of two years or less.  

I asked the commissioner how imprisonment is defined. I think the commissioner knew right away how 
imprisonment is defined. The minister has failed to put that in the bill. That is very important; it should be in the 
bill. The criteria used by the commissioner are the same as the criteria used by the commonwealth. The 
commonwealth act does define imprisonment. In New South Wales, people on periodic or home detention, 
people who are serving non-custodial sentences, and people who have been released on parole, are still eligible 
to vote.  
[Member’s time extended.] 
Ms S.E. WALKER: Perhaps there will be time tomorrow to put up an amendment so that that can be included 
in the bill. That is very important, because there are many different regimes, and they change from time to time. 
It is important that people understand how imprisonment is defined.  
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My gut feeling is that length of sentence is not the appropriate yardstick. I say that because two people may be 
convicted of manslaughter, and one may be given a sentence under which he does not fall within the criteria and 
is eligible to vote, and the other may be given a sentence under which he does fall within the criteria and is not 
eligible to vote. That may depend on the factual circumstances of that case, and that will be a question for the 
judge. I understand that. However, I do not understand the policy behind this change. Our gut feeling is that 
people who have committed a serious offence should lose the right to participate in a representative democracy. 
That is just our gut feeling. However, I am trying to understand the rationale behind this change. I cannot find 
one, and the High Court does not provide one. The Attorney has not mentioned this matter in his second reading 
speech. I am very interested to know why some prisoners should be given this extra stigma of not being eligible 
to vote. The High Court judgement talks about the stigma of being disenfranchised. Why stigmatise some 
prisoners but not others? The member for Churchlands made a valid point about rehabilitation. If the purpose of 
this change is to provide an additional punishment, perhaps this should be included in the sentencing act so that 
people will know that if they are sentenced for X amount of time, they will lose their right to vote.  

Dr E. Constable: I am just reading about that now. In France and Germany, it may be part of the sentence that 
people will lose their right to vote. However, that does not always happen. 

Ms S.E. WALKER: This does not make sense to me. If a mother is depressed and kills her child, and if she is 
found guilty—currently of infanticide, although that act has not been proclaimed yet—and is sentenced to a term 
of imprisonment of 18 months, why should she also lose her right to vote? I do not understand this. I have some 
difficulty with this. 
Mr J.A. McGinty: Can I just say that it can be any figure, whether that be one year, two years or three years. It 
is arbitrary. However, anything less than one year would almost certainly be struck down by the High Court. We 
know that three years is constitutionally valid. We should follow the commonwealth for the practical reason that 
we maintain joint rolls. If we had different enrolment criteria, that would create a divergence in the rolls. 
Therefore, quite apart from the issue of principle that the member is raising, there is also a practical dimension. 

Ms S.E. WALKER: The act talks about the purity of the system. I would like to think that we put some effort—
on behalf of the citizens of the state—into thinking about what we are doing to people, and why we are doing it. 
Page 34 of the High Court decision in Roach states — 

The diversity of the relevant State provisions denies that a proposition of that kind can be identified as 
informing the Constitutional adoption and application of those State laws. State laws operated in some 
cases by reference to the length of sentence that was imposed, in some by reference to the length or 
kind of sentence that could be imposed, in others by reference to the quality of the offence (treason, 
felony or infamous offence).  

The minister is bringing in this change just because these people are prisoners. The minister knows that this will 
probably be popular in the community. However, what is the purpose of this change? Is the purpose of this 
change to provide an additional punishment? Is it to stigmatise these people and make them feel even worse? If 
members of Parliament started to ask these kinds of questions—some of us do—we might get a better Parliament 
in Western Australia.  

The other issue I raise relates to grey nomads. This bill helps grey nomads to vote. I thank the Electoral 
Commissioner and his advisers for giving me a copy of the form “Electoral enrolment for persons with no fixed 
address for federal elections in Western Australia”. It is quite clever of them to simply use the commonwealth 
roll to ascertain whether a grey nomad, or a person with no fixed address, is eligible. I will be supporting that.  

How many Western Australian prisoners does the minister believe that this will affect? Will prisoners be 
required to vote via a postal vote? I do not have a problem with that if they are entitled to vote. It must be quite 
an unpleasant experience for people to visit maximum-security prisons. I know that when I had to visit a prison 
when I was studying criminology — 

Mr J.A. McGinty: I think the intention is to have a mobile polling booth at prisons.  

Ms S.E. WALKER: No. That is there now. There will be just the normal —  

Mr J.A. McGinty: As an estimate, there are between 3 700 and 3 800 prisoners in Western Australia. About 700 
of those are remand prisoners. If we take them out of the equation, I would have thought that the overwhelming 
bulk of the remainder would be serving sentences of less than three years; at least two-thirds would be serving 
sentences of less than three years. That gives the member an idea of the number of people that we are talking 
about here.  

Ms S.E. WALKER: About 1 000 people will become ineligible. 

Mr J.A. McGinty: Yes, something of that order.  
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Ms S.E. WALKER: I think that the public should know about this. When a judge passes a sentence, he should 
tell the person that he is ineligible to vote. Transparency is a good thing. People need to know what is going on 
in WA. I am not standing up for prisoners; I am looking at why, in this Parliament, we do particular things. I 
hope that the minister can tell me why he is doing this, because I do not think he has thought it through. I think 
the minister is doing it because the commonwealth is doing it, because it is easy and because it sounds good in 
the press. I would like the minister to tell me what the policy is and what the purpose of it is.  

DR J.M. WOOLLARD (Alfred Cove) [9.42 pm]: I counted the number of times that the Minister for Electoral 
Affairs referred to consistency with commonwealth electoral legislation in his second reading speech. He 
indicated several times that the changes would be made in order to be consistent with commonwealth electoral 
legislation. It takes me back to previous debates we have had in this house. I am not going to dwell on those, but 
are we consistent with commonwealth electoral legislation and rulings from the commonwealth electoral 
commission in terms of the data that is given to members of Parliament?  

Mr J.A. McGinty: The member for Wanneroo has an amendment on the notice paper that will make us more 
consistent.  

Dr J.M. WOOLLARD: Are we actually going to give ages? Does the member for Wanneroo’s amendment 
propose to include a person’s age and date of birth?  

Ms D.J. Guise: Yes, it does.  

Dr J.M. WOOLLARD: I look forward to seeing that amendment. If it does what I want it to do, it will make 
this legislation consistent. I will certainly be supporting the amendment, member for Wanneroo, if that is what it 
does. I was going to point out that the bill is not consistent because of that.  

Mr J.A. McGinty: It is not at the moment.  

Dr J.M. WOOLLARD: I will have a closer look at the member for Wanneroo’s amendment. If it provides 
consistency, I will support it.  

Mr J.A. McGinty: I think it does.  

Dr J.M. WOOLLARD: The first thing that the minister addressed in his second reading speech was prisoners’ 
voting rights. He indicated that WA basically followed the commonwealth. In 2006 the commonwealth 
legislation stated that prisoners serving fewer than three years could vote. In the same year, it was changed to no 
prisoners being able to vote. Western Australia then followed with changes to the Electoral Act that stated that 
no prisoners could vote. Now the government is saying that, to make it consistent again, we will go back to three 
years. The minister said that there should be some consistency in the electoral legislation, but there is no 
consistency because New South Wales has always had the one-year provision. That state did not change 
prisoners’ voting rights in 2006 when the commonwealth and WA changed prisoners’ voting rights. The 
government is saying that we should put it back to three years to be consistent with commonwealth legislation 
and the opposition is saying that it should be one year. I can understand the argument of consistency. Is it 
consistency, or was the difference maybe in the prisoners; that is, the people who go to prison for one to three 
years? Does the government think that more people will vote Labor if it changes the provision to three years? Do 
the Liberals think that more people will vote Liberal if the provision is one year? I do not think that we have to 
move to the three-year provision, because New South Wales has had the one-year provision all along. Given the 
High Court’s decision, I believe that one year is valid for prisoners’ voting rights.  

I refer now to voting rights for citizens with no fixed address. Again, the minister is saying that this bill will 
provide some consistency with commonwealth legislation and that, with the changes that are suggested in this 
clause, there would be no extra administration for the WA Electoral Commission. The voting rights for citizens 
with no fixed address will be administered by the commonwealth; the commonwealth will make that 
determination. It is not an administrative factor for the WA Electoral Commission. I cannot see any difficulty in 
supporting that amendment.  

I refer to the lowering of the political donation disclosure threshold. When I looked at this last week, I agreed 
with the comment made by the member for Churchlands. Why will the specified amount be lowered to $1 000 
and not $500? I was discussing this debate with some constituents over the weekend, as I am sure members often 
do! It was pointed out to me that in the eastern states, where the threshold is higher, the unions actually target 
companies that make larger donations. Although I was quite happy to support the figure being changed to 
$1 000, I will listen to the debate on that clause when it is called on. I do not have a problem with overseas 
electors being registered as early voters. 
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I will deal with candidates distributing how-to-vote cards. I thank the Electoral Commission staff for a very good 
briefing. This is quite interesting. One of the problems that I have with elections currently, as I have mentioned 
to the minister, is the wastage of paper; that is, the number of trees that are chopped down. 

Mr C.J. Barnett: Spend less is the way out of that. 

Dr J.M. WOOLLARD: Spend less? 

Mr C.J. Barnett: Spend less on your campaign. 

Dr J.M. WOOLLARD: On the day? 

Mr C.J. Barnett: Yes. 

Dr J.M. WOOLLARD: And just let the parties walk straight in? I know that is what the member for Cottesloe 
would love, but I work very hard for my electorate, and I intend working very hard at the next election too. 

Mr J.A. McGinty: But if you’re a member of the liberals for forests, you’d have to protect the forests, wouldn’t 
you? 
Dr J.M. WOOLLARD: That is it, minister. At the election for the lower house, there were up to nine 
candidates, I think, for my seat the first time, and there were maybe seven or eight candidates at the second 
election—that is, lower house and upper house. We could change section 183(4), which states — 

or in any way interferes with any elector, either in the polling place or within . . .  

We could change the distance and make it 125 metres. Section 100(4) states — 

A polling area declared under subsection (1)(i) in relation to a polling place shall be adjacent to the 
entrance to the polling place and no part of the boundaries fixed under subsection (1)(i) or (j) shall be 
more than 100 metres from that entrance. 

If we made that change, that would probably negate having people standing there handing out how-to-vote cards. 
The minister said that it is good to have consistent electoral legislation. We could follow the example that has 
been set by Queensland. In Queensland, one week before the election the how-to-vote cards are registered. If we 
did that, all candidates at an election could register how-to-vote cards, and each candidate could supply the 
polling booth with a fixed number of cards that could then be recycled in the polling booth. The minister has 
been talking about consistency. We should look at some of the other states that are a bit more proactive when it 
comes to elections. This government often talks about the environment etc. Why not look at this issue now, 
rather than have all that wastage and the aggression at the booths? At a polling booth in my electorate, a Liberal 
candidate was handing out how-to-vote green cards that had the Greens candidate first and the Liberal candidate 
second. People were taking those cards, thinking it was a green card. We also know that there were problems 
with cards in the eastern states, and I believe a Liberal candidate was charged there because of what the card 
said. Why are we not now thinking about progressing to another level? Why do we not follow the Queensland 
example; that is, register the how-to-vote cards and then have the how-to-vote cards available within the booths? 
For 10 candidates, there would be at least 40 people each hour, and goodness knows how many hundred how-to-
vote cards would be handed out. Some of those would be recycled, but a lot of them just end up in the bin. 
Subsection (6) of section 183, “Undue influence”, which deals with how-to-vote cards, is to be deleted. It 
states — 

or, being a candidate, personally solicits the vote of any elector on polling day; 

It was made very clear to me in 2001 that candidates should not hand out how-to-vote cards. They can shake 
people’s hands but they should not hand out how-to-vote cards. If the minister is looking for consistency, and if 
he is saying that he is making that change because of consistency, we should also look at other progressive, 
consistent moves in relation to elections. I believe that would include getting rid of the huge wastage with how-
to-vote cards. 

Mr J.A. McGinty: My happiest recollection of your winning Alfred Cove at the last election was that I managed 
to souvenir a black T-shirt with “Graham Kierath for Alfred Cove” written on it. I am saving it for a special 
occasion when I can wear it to a Labor Party function or something like that. You should have seen the Liberal 
person who was handing out the how-to-vote cards without the T-shirt! 

Dr J.M. WOOLLARD: I am sure the minister will enjoy wearing that one day. There are some other changes. 
Clause 4 amends section 4 simply because there was an omission when the one vote, one value bill went 
through. I have mentioned that the period for prisoners in New South Wales is one year, yet it is three years in 
Victoria, South Australia, Tasmania and Queensland. While I am dealing with prisons, I should say that I was 
unaware until I had the briefing that at past elections the resources were not available to man a booth at each 
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prison—I think it was something like only 50 per cent of the prisons. When we were looking at early voting for 
prisoners and the fact that they cannot attend a polling place, I was given an assurance that the Electoral 
Commission had not in the past—the current commissioner does not foresee it in the future—pursued any 
prisoners who did not vote. That is important, particularly because not all prisons have booths. 

Mr J.A. McGinty: The member for Churchlands drew my attention to the Irish provision in relation to 
prisoners, which I thought was very Irish; that is, they are entitled to vote but they are not allowed out to vote. 

Dr E. Constable: And they can’t do a postal vote. 

Mr J.A. McGinty: Yes. 

Dr J.M. WOOLLARD: But they will be able to do a postal vote, will they not? 

Mr J.A. McGinty: Not in Ireland, no. 

Dr J.M. WOOLLARD: Okay, in Ireland; I am sorry. Basically, with the changes that the minister is making, I 
am happy to support some of the clauses. However, with the others, following debate in consideration in detail I 
will make a determination on whether the arguments presented are valid in opposing — 

Mr J.A. McGinty: What was your bottom line on prisoners and those serving sentences of less than three years 
being entitled to vote after — 

Dr J.M. WOOLLARD: Is the minister asking about whether it should be one year or three years? 

Mr J.A. McGinty: Yes. 

Dr J.M. WOOLLARD: I can understand the argument that the minister has put forward for three years for 
consistency. However, in New South Wales it was one year in 2006, and it is still one year. I think that the High 
Court decision—I wrote down the wording but I cannot find it—was that it would be invalid not to allow a 
person who had been sentenced to less than one year’s imprisonment to vote. Therefore, that does not necessarily 
state that it has to be a person — 

[Member’s time extended.] 

Dr J.M. WOOLLARD: The reason that the commonwealth is making these changes is that the commonwealth 
has three-year election cycles. Western Australia does not have three-year election cycles. In fact, it could easily 
be a three and a half year election cycle now, could it not, Minister for Electoral Affairs, rather than a four-year 
cycle. Our election cycle is not the same and I believe the commonwealth introduced the three-year cut-off 
because of the commonwealth Constitution. Although our constitutions are similar, I do not think the arguments 
are as valid in Western Australia. In consideration in detail, when we come to the clause that deals with that 
issue, I want to hear the arguments the Liberal Party members will put forward for the cut-off point to be only 
one year rather than three years. At the moment, the only arguments I can think of would be that maybe the 
Liberals think someone who is imprisoned for less than one year is more likely to be a Liberal voter, whereas the 
government might think that someone who is imprisoned for up to three years might be a Labor voter. Will the 
decision on that clause be based on political reasons? I do not know why the minister asked me the question, 
when he did not listen to my response! 

Mr J.A. McGinty: I listened to every word of it. 

Dr J.M. WOOLLARD: I look forward to consideration in detail. 

MR C.J. BARNETT (Cottesloe) [10.01 pm]: I want to make some comments on the Electoral Amendment Bill 
(No. 2) 2008, particularly the issue of disclosure. Before I do that, I will make a couple of other brief comments. 
As members are obviously aware, this bill deals with a range of issues. Listening to the debate, the most 
contentious issue is the issue of prisoners’ voting rights. I do not think I am being a redneck, but I have the view 
that if people are in prison, it indicates that they have committed a serious offence, they have been found guilty 
and the judiciary has sent them to jail. I believe that if they are serving time in prison, they forfeit their right to 
vote. Therefore, I would be quite happy — 

Ms S.E. Walker: What an old-fashioned person you are! 

Mr C.J. BARNETT: I thank the member, but I would be — 

Ms S.E. Walker: You old fogey, you! 

Mr C.J. BARNETT: I am an old fogey. Therefore, I am quite comfortable with the proposition that any serving 
prisoner has forfeited his or her right to vote. However, I accept that there may be a constitutional or legal issue. 
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Nevertheless, I concur with the position that the Liberal Party has adopted that if people are imprisoned for less 
than one year, perhaps they should be allowed to vote. I do not think we should change that for people who are 
sentenced to more than one year and I think people forfeit their right to vote. I doubt that many prisoners would 
be terribly upset about that; nevertheless, I think it is part of the loss of privilege and the loss of rights that people 
must suffer when they commit crimes and find themselves given a penalty as severe as imprisonment.  

Other aspects of this bill include giving overseas electors better voting rights and abolishing the limitation on 
candidates distributing how-to-vote cards. They are sensible changes. Giving people of no fixed address, the 
grey nomads and others, the ability to vote is desirable, as are the changes regarding party political agents. It is 
only the disclosure issue that I want to say a little about. 

The tone of this bill on disclosure and other matters is very much to follow the commonwealth. I can accept the 
point of view that differences that are unimportant and therefore serve only to make the administration of 
elections—federal and state—more complex or make the maintenance of the electoral roll more complex or 
unnecessarily create confusion for political parties, candidates or voters on election day should be done away 
with. However, I do not concur with a view that we should do all we can to be consistent and uniform within the 
commonwealth. If our federation is to survive and to be of value as a federation, it is implicit that there will be 
differences within Australia. I think the successful states will be not only those that have the most advantageous 
natural resources, but also those that can administer themselves somewhat differently and be more innovative in 
economic development and social policy and be seen to be a bit different, a little unique. I think there is a lot to 
be said for that. Therefore, I do not believe that we should slavishly follow the commonwealth.  

Although I will not repeat the argument I made earlier in the year, there are two reforms that I would strongly 
support within our electoral system. The first would be to abolish preferential voting, which I do not believe 
serves any useful purpose in our electoral system. It is the source of many of the problems with rorting, the 
smoky backroom deals — 

Dr J.M. Woollard interjected. 

Mr C.J. BARNETT: Yes, and I do not think the preferential system of voting that applies in only Australia, 
Ireland and Malta is worth it. We can make an academic argument about it, but at the end of the day there is only 
one member who would not be here and I do not mean to pick on the member for Alfred Cove, but that could 
have been the only difference. 
Dr J.M. Woollard: But Sir Charles Court would not have been here if it had not been for preferential voting. 
Mr J.A. McGinty: You are putting a very compelling case! 
Ms S.E. Walker: Sir Charles Court was elected on preferences. 
Mr C.J. BARNETT: So be it. I think he would have found his way in. 
Ms S.E. Walker: The member who introduced preferential voting was the first member for Nedlands, Norbert 
Keenan. There we are! 

Mr C.J. BARNETT: Perhaps the current member for Nedlands might play a role in getting rid of it. I think it is 
one of the evils of our system. We can argue about it in this place, but the vast majority of the voting public do 
not understand preferential voting. They cannot comprehend how a second — 

Dr J.M. Woollard: The vast majority of voters are not happy with the party system either! 

Mr C.J. BARNETT: Yes, I am getting to that. 

The vast majority of voters cannot comprehend how a second or third vote of someone else can negate their first 
vote. To them, the person with the greatest number of votes should win. I think it is simple: removing it would 
get rid of a lot of the corruption and distortion and backroom dealings within our political system — 

Ms S.E. Walker interjected. 

The ACTING SPEAKER (Ms K. Hodson-Thomas): Order, members!  

Mr C.J. BARNETT: We would do a lot to clean it up by simply getting rid of preferential voting and having 
first-past-the-post.  

The second fundamental reform that is needed, in my view, is to do as is common in many countries, but I refer 
particularly to the United Kingdom; that is, to put limits on election spending—limits at a general campaign 
level and particularly limits at a local campaign level. The member for Alfred Cove talks about wastage; she 
wasted a lot because she spent a lot. I do not criticise her for that; that is the system. The member needed to 
spend a lot of money to get elected, so she cut down a lot of trees to do it. 
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Ms S.E. Walker: That is very unfair of the member for Cottesloe. A Liberal member, Graham Kierath, spent 
more than $50 000! 

Mr C.J. BARNETT: I know and he lost. 

Ms S.E. Walker interjected. 

Mr C.J. BARNETT: What I am saying is that in Alfred Cove, both the current member and Graham Kierath 
could have spent a lot less, saved a lot more trees and probably had the same result. The world would have been 
better off; there would be half a dozen trees out there that are not there anymore. I will come back to the point: to 
me they are two fundamental reforms — 

Mr J.A. McGinty: You don’t rate fixed terms? 

Dr J.M. Woollard: Will you support taking — 

The ACTING SPEAKER: Order, members! I do not believe the member for Cottesloe needs the protection of 
the Chair. However, I will call members to order if they become disruptive. 

Mr C.J. BARNETT: I support fixed terms. With fixed terms there is no place for political gamesmanship and 
opportunism by the government leading up to an election. The Australian sense of a fair go means we have a 
consistent objective set of rules and both sides play by them. Frankly, that does not happen in Western 
Australian politics. It maybe does not happen in Australian politics. It certainly does not happen in this state. 
That was the nature of the speech I gave earlier. However, I return to the Electoral Amendment Bill (No. 2) 2008 
and I will come back to some of those issues. 

My major objection relates to the prisoners’ voting issue. However, I have a slightly different view from perhaps 
most of my colleagues on disclosure. I do not believe it is appropriate that the government should have brought 
in legislation like this to change prisoner voting entitlements in what is a pre-election environment. These sorts 
of bills should be dealt with in the early term or mid-term of a government. They are not the sorts of things that 
should in any way confuse the lead-up to an election. Although I could support a disclosure level of $1 000, I 
argue that that change should be introduced after the next election. I do not think changes such as that should be 
made in the lead-up to an election.  

The question is why we should have disclosure at all, and if we do, how it should be administered and what the 
level should be. I will draw on a report prepared by a student, Thomas Palmer, from Murdoch University. He 
was an intern who prepared a report under the parliamentary internship program. I think it is a good summary 
and a well put together commentary on some of the issues to do with disclosure. I openly admit that I have 
drawn from his paper in this speech. 

I will talk about this matter in the context of political parties. Political parties are not all that popular at the 
moment, particularly in Western Australian politics. However, our Westminster system will not survive and 
provide good government without the political party system. Despite all the problems inherent in the political 
party system, there is no better alternative. There is room for minor parties and for Independent members; they 
play a valuable role. Most democracies have, for more than 200 years, fundamentally depended on the role 
played by political parties. The party system allows people of similar views to get together to form a policy 
position and to hopefully be able to select and support good candidates, although that does not always happen. 
Parties also have the capacity to provide government. Despite all the debate that takes place in this Parliament 
and similar parliaments around the world, and although the nature of parties—certainly on the conservative side 
of politics—has changed a little, it can be said that Australia since Federation has enjoyed stable government at 
federal and state levels for the past 100 years, whether led by a Labor or Liberal government. Whatever people 
might think about political parties, they have by and large governed this country and governed the states well. 
Compare that with many other countries that have had turmoil, unrest, guns in the streets and the like. There is 
something to be said for the stability of our political system and the role that major political parties play within 
it. I do not discount parties, but at the same time I do not deny their problems.  

Political parties play such a pivotal role in our system of politics and government, yet they have no formal 
recognition in our system of government or our constitution; neither should they. They are an informal 
arrangement in that sense. However, political parties clearly need money to operate. In politics, administration 
and elections require money. 

Dr E. Constable: How-to-vote cards!  

Mr C.J. BARNETT: Or how-to-vote cards; it is all very expensive. 

Dr J.M. Woollard: Direct mail. 
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Mr C.J. BARNETT: Yes, direct mail; it goes on and on. 

I probably have one of the safest seats on this side of the house, and I would have spent around $35 000 in 
Cottesloe at the last election. The figures go up and up in the marginal seats, and will continue to rise. 
Traditionally, political parties have found money through fundraising of various sorts, from raffles to 
sophisticated dinners and the like. The Australian Labor Party is fortunate in that its origins as the political wing 
of the labour movement means that it has a guaranteed source of large donations from constituent unions. I am 
not jealous of that fact; it is a reality of the way in which the labour movement is structured. The common view 
is that the Liberal Party receives large donations from big business. That is a myth. The major publicly listed 
corporations are no longer—if they ever were—big donors to political parties, including the Liberal Party. If 
they donate money, they will typically donate roughly equal amounts to both of the major parties. The top 500 
listed companies in Australia are no longer big players in political donations. It is interesting from the point of 
view of the Liberal Party that the business sector tends to imply a sense of ownership of the party, but it 
contributes very little and perhaps it needs to be reminded of that. It is true that wealthy individuals or owners of 
large private companies can be quite substantial donors. There are not enough of them, but there are a few. Most 
big corporations, however, do not donate anything at all to political parties; the best a party can expect to get is a 
dinner for a prime minister, if the party is lucky enough to have one! The Liberal Party does not, at the moment. 
Big corporations are no longer the big political donors. Parties have faced that reality and have been very 
innovative in raising funds. Individuals pay high prices to be an observer at conferences, to have meetings with 
ministers, dinner with the Prime Minister or whatever else. That is a characteristic of modern politics around the 
world, but there is also a slightly unsavoury element to it. I do not mind the open forums such as the Labor 
Business Roundtable or the 500 Club; at least they are fairly open and accountable. There is no secrecy. I do not 
particularly like little private meetings between ministers and large donors. I know it happens in both parties, and 
I think it is somewhat unsavoury. It can lead to compromise, or to accusations of compromise.  

Parties need to raise money. It is only fair that if people make large donations to political parties, it should be 
made known publicly. The voters should be informed. That is not to say there is anything wrong with that; I 
think it is desirable. People should be encouraged to donate to political parties or, indeed, individual candidates, 
and the voting public should be informed. There is nothing wrong with that and there is no reason to be secretive 
or embarrassed about donations. We need to mature as a political system and accept that donations are necessary 
for the political process. Why be embarrassed about it? Make the donations, disclose them and move forward 
into a modern, open, accountable democracy and get away from secrecy and contrivances to conceal donations. 

The major reasons for disclosure are to prevent the impression of undue influence and to give information to the 
public. Disclosure provisions were introduced in this state by a Liberal government in the mid-1990s. We have 
credentials on the issue of disclosure. Disclosure now has another implication relating to the introduction of 
public funding. I well remember the introduction of public funding; I think it was the first time I appeared on the 
front page of The West Australian five days in a row, and not one of those stories was complimentary. That is 
politics; the Leader of the Opposition might identify with that story, given the events of the past few days! 
Sometimes we politicians make mistakes and we have to accept the consequences. That is political life; one is 
going to get a belting and one accepts it. However, although I am not trying to excuse any of those events, when 
a journalist makes a mistake—as happened at that time—we hear no more from the journalist; he suddenly 
disappears on leave for a few weeks, leaves the state or becomes otherwise unavailable. Politicians do not have 
that option; we are in public life, which means we cannot hide. We all understand that and have to accept it, even 
though it might seem unfair.  

People might wonder why, when I was Leader of the Opposition, I supported the idea of public funding. I do not 
say this to try to change history. 

[Member’s time extended.] 

Mr C.J. BARNETT: I personally do not like the idea of public funding. I do not like the concept of taxpayers 
contributing to political parties. I never have and I do not now. However, we had a situation in which public 
funding was in place for federal elections from 1985. It was well-established federally and in other states. I could 
see that on the Liberal side, and possibly on the Labor side, political organisations were becoming totally 
focussed on federal elections and the federal government, because the money to pay staff salaries was being 
drawn through the federal electoral cycle, and Western Australia was becoming marginalised in a sense because 
no public funding existed. As a result, and for that reason alone, politics in Western Australia was diminished. 
The political parties were focussing federally—that was very true of the Liberal Party—and ignoring state issues 
and state factors. We have seen some consequences of that. Historically, the Western Australian Liberal Party 
did not give a toss about Canberra; it was all about Western Australia, emphasising the “W”. That has changed. 
One reason for that change in the past 20 years was the availability of federal funding and the lack of state 
funding. It was to get a sense of balance and to retain some life and vitality in the state political parties and the 
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state political system, and, therefore, in the state government, that I supported public funding; it was for that 
reason and that reason alone. To this day, I still do not like the concept of public funding, but I think that 
Western Australia had no choice but to head down that path if it was to continue as a viable sovereign 
democracy within a federal system.  

Having established public funding, I believe that the public at large thought, “Okay, if public funding is in place, 
why do we have to then contribute heavily in campaigns?” In a sense, people who are asked for campaign 
donations, knowing that public funding is in place, feel that it is double-dipping. They are right; there is an 
element of double-dipping: people make payments to political parties through their taxes, and then pay again 
when they contribute to individual or party campaigns. I think that many people thought that public funding 
would take away some of the political party fundraising pressures. I have to say that I see no sign of that 
happening at all. If that was one of the arguments for public funding, I do not think it has worked. Despite the 
flow of commonwealth and now state public funding to political parties, I see no sign of improved political party 
performance, be it in administration, management, the choice of candidates, policy development or any other 
such matters.  

Mr J.B. D’Orazio: It’s got worse! 

Mr C.J. BARNETT: I think it has got worse. Perhaps the state of this Parliament over the past few years points 
to that. I cannot see that public funding has improved the situation. As unpalatable as it might be to me and to 
others, I still say that public funding is necessary in Western Australia. However—I guess this is an 
afterthought—when public funding was brought in, we should have also put in place a limit on spending in 
campaigns. If the taxpayer is required to contribute to elections, a complementary limit should have been 
imposed on campaign expenditure. That limit need not be set at the amount of public funding, but it need not be 
at an excessive amount above that limit either. For example, a rule could be that for every $1.40 of public 
funding, another $1.40 of public fundraising is allowed. We all spend more and more on campaigns, particularly 
in marginal seats, and the result is probably much the same as if that money had not been spent. It is wasteful 
and the public is tired of it.  

Sensible reforms that I would like to see in Western Australia include the introduction of first-past-the-post 
voting—clean it up and get rid of preferential voting; the maintenance of public funding; the imposition of a 
limit on campaign spending; the application of fixed four-year parliamentary terms to get rid of election 
gamesmanship; and, the point that I now come to, the reduction of the disclosure level. For all those reasons, I 
believe that our political system needs to be more open and accountable. I have no problem with lowering the 
disclosure level to $1 000. I think it should be lowered after the next state election. I have no difficulty with 
lowering that disclosure level. I urge people out there to support their political party: write out the cheque, put a 
name on it and disclose the donation.  

Dr J.M. Woollard: You would be very truthful in accounting for the funds you have expended. However, a 
Labor Party member might account for his or her expenses, but one of the unions may have paid for a lot of the 
photocopying. I do not know how you would account for that. 

Mr C.J. BARNETT: The member for Alfred Cove makes a fair point about the audit and accountability issue, 
but we would not be breaking new ground. In the United Kingdom, 80 000 people make up a typical House of 
Commons electorate or constituency, and the limit on campaign spending there, per constituency, is £12 000 or 
around $20 000, which is not very much money at all. I do not suggest that we come down to that level of 
expenditure, but a campaign limit of $30 000 or $40 000, with some allowances for larger rural electorates in 
which postage rather than letterbox drops is required, would be more than adequate. Anyone who could not get 
their message into the local media and into people’s mail boxes with $40 000 is, frankly, incompetent. A limit on 
campaign expenditure would be in everyone’s best interest and would complement public funding. Yes, let us 
have public funding, but at the same time place a limit on fundraising and on what can be spent. It would result 
in fairer election campaigns. Candidates and parties would have to put out information about policies and issues 
and describe the candidate, instead of the bull they put out now, which is a complete waste of time and money. 
Useful, informed information would go out. We would not be alone in this process: many democracies around 
the world have lowered disclosure levels and have limits on campaign spending, simply to make it a fair and 
open contest and to improve the quality of elections and therefore the quality of democracy. Let us face facts: the 
quality of Western Australian democracy is not too flash at all, and it is within our power only to improve the 
situation.  

On the matter of disclosure levels, it is interesting that in the United States of America, the champion of 
capitalism, any donation above $200 has to be disclosed. It is a little different because it is continuous disclosure, 
which is $200 every three months, so I guess one could say it is $800 a year. It is a continuous disclosure and 
there is nothing wrong with that. We disclose donations about 18 months after an election is over, when there is 
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not much sense in it. The United States has continuous disclosure, as do other democracies. Canada has a similar 
system. In the United Kingdom the disclosure level is higher at £5 000, but it has all sorts of checks on 
expenditure. In Ireland it is about £1 000 and so on. I do not have a difficulty with a $1 000 disclosure level here, 
because I think it is a reasonable amount of money. However, there must be a change in attitude in Australia and 
people must understand that our political system has to be protected, preserved and nurtured. We need to do that 
and people need to participate in politics. We are all getting it now. Not that I do a lot of door-knocking around 
my electorate, but when we knock on a door we find that people are really turned off politicians and politics, and 
particularly Western Australian politics. Why? A fair bit of the blame is due to the people sitting in this chamber 
with me, myself included. We must accept a fair bit of the blame. The performance has not been flash at all. 
Frankly, I would not exclude any member from that and I would not exclude myself. There is this switch-off in 
the community.  

It is within our power to improve our electoral system, our parliamentary performance and our system of 
government. If we do not do it, this place, probably sooner rather than later—no disrespect intended—will 
become a glorified local government, which it is where it is going. It will cease to be a sovereign government 
and a sovereign Parliament. It will be down to the level of local government and the most exciting debates we 
have will be how wide a footpath is to be around a shopping centre. That is as about as good as it will get unless 
we are prepared to do something about it. 

MR J.A. McGINTY (Fremantle — Minister for Electoral Affairs) [10.29 pm] — in reply: In closing this 
debate, I thank members for their contributions, some of which were quite wide ranging and others of which 
were focused on the provisions of the legislation. This bill covers such matters as making sure that there is no 
doubt that a candidate handing out a how-to-vote card on election day is not, by doing that alone, soliciting a 
vote. That has been a matter about which there has been some controversy. I certainly thought that it was an 
unwise thing to do. Other members seemingly have done it. However, it seems to me that if on an election day a 
candidate handed out a how-to-vote card, that should then not disqualify that candidate from sitting in this house. 
It seemed to me that if a candidate were caught out making a mistake, even saying, “Vote for me” while handing 
someone a how-to-vote card, which would bring it within the current prohibition, that was not the sort of thing 
that should disqualify that candidate from membership of this house. Given that the provisions of the 
commonwealth legislation enable candidates to hand out how-to-vote cards in federal elections, we should 
follow that practice here. 

Dr J.M. Woollard: Can we hand out how-to-vote cards and say “vote for Liberal”? 

Mr J.A. McGINTY: I think that is the effect of the provision in the commonwealth legislation. It is one of those 
technical mistakes that anyone could make, and the consequences are dire. We wanted to have a more rational 
system, particularly if the consequences were to declare one no longer eligible to be a member of Parliament. 
The advice that we had is that it took more than a mere handing out of the how-to-vote card but, generally 
speaking, words would accompany the handing out of a how-to-vote card. When talking to people and offering 
them a how-to-vote card, there is also generally a plea to vote for the candidate concerned. We are all familiar 
with that. This will add to the harmonisation and a more rational electoral law.  

It is a similar case when we come to the question of the voting entitlement of prisoners. The essence of the High 
Court decision in striking down the commonwealth law, which is identical to our own law, is a prohibition on 
prisoners voting and prisoners voting who have been sentenced to a term of imprisonment. That prohibition is 
unconstitutional. The commonwealth provision would be equally applicable under the state provisions and 
would be just as likely to be found to be unconstitutional. The decision of the High Court in Roach said that a 
blanket prohibition was unlawful but there was a point to be reached at which the offending behaviour was so 
severe as to warrant disqualification from voting. In striking down the blanket prohibition, the High Court 
observed that the pre-existing commonwealth law entitling prisoners serving less than three years to vote was 
constitutionally valid. We know that the limit is somewhere between one year and three years. 

Dr J.M. Woollard: How much discretion does a judge have? As part of my briefing I couldn’t get any statistics 
relating to sentencing but how much flexibility could a judge have in terms of that one to three years? Isn’t it 
often the case that for different convictions it might be one to so many years and it is left to the discretion of the 
judge? It might not be one year or two years and therefore two different people could be sentenced for the same 
offence but on a different time frame within that three-year period. 

Mr J.A. McGINTY: Every sentence depends upon its own circumstances. For most offences there is a tariff or a 
going rate for an ordinary offence of that character. For example, the rate for home burglary is about two years in 
prison. A more severe form of home burglary might attract a higher sentence than one that might have some 
mitigating circumstances and attract a lesser penalty. We know that that is about the going rate. Every sentence 
handed down by a criminal court will depend upon the particular circumstances and any aggravating or 
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mitigating circumstances of the offence. The rule that was held to be valid was the pre-existing commonwealth 
law, which said three years. It might be that one year would be found to be constitutionally valid if tested. The 
advice that I have received is that there would be a risk that one year would be found to be too restrictive in the 
same way that a blanket ban was too restrictive. The view is that as long as it was based on rational policy and it 
related to the severity of the offending, somewhere between one and three years would be found to be 
constitutionally valid because we know that three years is constitutionally valid.  

That then raises the question of whether we should settle for something different from the commonwealth. I have 
no difficulty in doing something different from the commonwealth if there is good reason for doing it but 
whatever figure we use—one year, two years or three years—it is arbitrary. Given that we have a joint role with 
the commonwealth, the more that we can make the criteria for electoral enrolment and therefore the ability to 
participate in voting the same, the better it will be administratively. From a policy perspective, it is better to have 
one electoral system for the whole of the commonwealth. I think I indicated earlier in debate on these bills that 
the federal minister responsible for electoral matters, John Faulkner, is currently convening a series of meetings 
looking at changes to the electoral laws. The legislation before us is not part of that consideration, but we will 
have an intensive series of meetings over the next nine months through to February next year that look at a series 
of electoral laws. One of the objectives will be to have a new approach to electoral laws for the whole of 
Australia, including electoral donations and the voting system. Those sorts of questions will be part of the 
consideration at a national level and will involve cooperation with the states. I look forward to reporting back to 
this house over the next few months on the changes that emerge or are likely to be put forward. We expect that 
green papers on those matters will be issued from time to time. It has always been my view that, to the extent 
possible, the local, state and commonwealth governments ought to have similar electoral systems and the same 
voting systems; otherwise, informal voting is encouraged within the system. 

Dr J.M. Woollard: I don’t know whether you’ve had any feedback from anyone working within prisons, but I 
would have thought that enabling prisoners serving sentences of up to three years to take part in a voting process 
would help them keep in touch with the general community. I don’t know whether you’ve had any feedback 
from anyone working within prisons on the impact on prisoners’ mental health of being banned from voting 
during that period. 

Mr J.A. McGINTY: I guess that is always a debateable issue. 

Dr J.M. Woollard: So you haven’t looked at that at all? It is based on the High Court decision. 

Mr J.A. McGINTY: I will go back a bit. A couple of years ago we had a rule in Western Australia that provided 
that prisoners serving sentences of one year or less were entitled to vote. At the same time, the commonwealth 
had the three-year rule. The commonwealth then abolished prisoners’ voting rights. Even though I did not think 
that was right in principle, I thought that the principle of harmonising commonwealth and state electoral laws 
overrode that rule; therefore, we brought in, amid some criticism, a provision that followed the commonwealth’s 
provision that no prisoner was entitled to vote. The High Court struck that down. It would strike down the state 
provision, so we must change it. 

Mr C.J. Barnett: Why would it strike down a statement based on one year as the point? 

Mr J.A. McGINTY: We do not have a one-year rule. 

Mr C.J. Barnett: If it’s going to allow the commonwealth to go back to a three-year rule, what is the difference 
between three years and one year in the laws? 

Mr J.A. McGINTY: It is arbitrary. The point I was making is that the current state provision, which is a blanket 
prohibition on sentenced prisoners voting, would be struck down because of the comparability of the state 
constitutional provisions etc. It might well be that it would not. A rational reason must be founded in reaching a 
degree of seriousness of offending that warrants the state to remove the voting right. That is why the blanket 
prohibition was struck down as offending the Australian Constitution. There is some advice that one year would 
be constitutionally valid, but there is also advice that it is risky, whereas three years is certain to be 
constitutionally valid. The other argument is comparability with the commonwealth in the light of the joint 
electoral roll. These things are arbitrary. In my view, we are better off doing as we did two years ago; that is, 
enacting a provision substantially the same as the commonwealth provision. If one was a principle position and 
the other was not, I could understand it. However, this is an arbitrary division somewhere along the spectrum of 
offending. For that reason, we have advocated that following the commonwealth system whereby prisoners 
serving sentences of three years or less will be entitled to vote — 

Dr J.M. Woollard: Was the three-year provision introduced at a commonwealth level by the previous Howard 
government after the High Court case? 
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Mr J.A. McGINTY: No; the commonwealth has not changed its electoral law. However, in light of the High 
Court decision in Roach, which struck down the existing law that said that the pre-existing law was valid, at the 
last federal election in October last year, the commonwealth electoral officer gave prisoners serving sentences of 
three years or less the right to vote, notwithstanding the fact that the commonwealth law had not been changed, 
but the High Court had struck down the provision for the blanket ban on prisoners. Administratively, the 
commonwealth electoral officer applied the law to give the vote to prisoners serving terms of less than three 
years. That is what happened at the last federal election, as should have been the case. 

They seemed to me to be the significant issues involved here. This is important legislation. A lot of the debate 
will take place during consideration in detail when will be able to look, for instance, at the number of prisoners 
affected, and the political disclosure regime, where we have brought our law in before the commonwealth. I do 
not think that the commonwealth law has yet been passed, but it has announced its intention to bring in the 
$1 000 limit, and I want Western Australia’s electoral laws to be comparable with those of the commonwealth, 
although there is a provision that our $1 000 threshold will come into effect next year, for reporting purposes. 
Nonetheless, our law will be, to that extent, up to date when we then come to look at the changes that have been 
foreshadowed by Senator Faulkner on behalf of the commonwealth government. 

Mr C.J. Barnett: Would you consider delaying the change until after the next election, so that it does not affect 
disclosure in the coming election? 

Mr J.A. McGINTY: The short answer to that question is yes. 

Dr J.M. Woollard: It does not affect the next election; it comes in after the next election, I was told. 

Mr J.A. McGINTY: Yes, that is right. 

Mr C.J. Barnett: If disclosure is to apply for the accounting period of the election, would disclosure be 
necessary from a set date? 

Mr J.A. McGINTY: Yes, it will, and that date is the disclosure period. I would need to go back and consider 
this in detail, but the intention is to try to get it to come into effect at about the same time that the new 
commonwealth provisions come into effect, so that if there is an election before Christmas, for instance, it would 
not affect that election. It would come into effect after that election. 

Mr C.J. Barnett: I think people might be more comfortable with that. 

Mr J.A. McGINTY: Yes, I think that is sensible, but we took this opportunity to give effect to what the 
commonwealth has announced will become the new commonwealth law, so it can be looked at from there. 

If I can take this opportunity while I am on my feet, the other matter relates to the other bill, the Electoral 
Amendment Bill 2008. I indicated that I was looking at an arrangement that would leave open fairly broadly the 
class of people who could be appointed as Chair of the Electoral Distribution Commissioners to include anyone 
from a superior court in Western Australia, but to limit the appointment process in such a way as to have greater 
involvement of the Chief Justice in nominating people to the government. I have had discussions today with Hon 
Norman Moore, because that bill requires a constitutional majority in the upper house and therefore cannot pass 
without the support of the Liberal Party. Therefore, I have been very much influenced by what he has said are 
the limits of what he would agree to. He has indicated to me that he is happy for the government to make the 
appointment in the usual way through the Executive Council, that is, appointment by the Governor, on the basis 
that the pool of people to be chosen is limited to past or present Supreme Court judges. In order to ensure the 
passage of the legislation, that is most probably an accommodation — 

Dr J.M. Woollard: You said the intention is to ensure that regardless of which mechanism is used, it is not a 
political appointment. You are now backing down. 

Mr J.A. McGINTY: For this reason: the narrowing of the pool of people to be chosen removes the capacity for 
it to be a political appointment. There are two ways in which this matter can be approached. One is to narrow 
down in the way that Hon Norman Moore requires; that is, to narrow it not to superior court judges in Western 
Australia, but to Supreme Court judges. This narrows the pool down to a very small number of people. 
Therefore, the need for a controlling mechanism on that appointment is significantly removed, because people 
are not appointed as Supreme Court judges unless they have particular abilities. Generally speaking, I am 
unaware of any political appointments that have ever been made to the Supreme Court in Western Australia. If it 
is limited in that way, that meets the objective that we set out to achieve, although not in the way that I would 
have liked to achieve it. I would have preferred a controlling mechanism from a broader pool, which is what I 
foreshadowed when I was last here. However, it is clear that if we were to stick to our guns on that issue, this 
legislation would not pass with the constitutional majority that is required. I want to achieve a practical outcome 
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here. Therefore, in my usual agreeable way, I will roll over to the dictates of the Liberal Party on this particular 
matter.  

Mr C.C. Porter: The dictates of reason. 

Mr J.A. McGINTY: Yes, as always happens! I wanted to put that on the record, given the nature of the 
discussion that the member for Alfred Cove quite rightly referred to when we last debated this matter. I indicated 
at that time that it was my intention to find a mechanism that would limit the capacity of the executive 
government to make the appointment on advice to the Governor. Another way of achieving a substantially 
similar result would be to limit the pool of people from whom this person could be chosen. That is not my 
preferred option. However, it is the only way in which this legislation can proceed.  

Dr J.M. Woollard: In future you will know that you should check with Hon Norman Moore when it comes 
to — 

Mr J.A. McGINTY: When it comes to matters that require a constitutional majority, I require either the support 
of a renegade Liberal in the upper house, as we did with Hon Alan Cadby—a great Western Australian, I might 
say—which enabled us to bring in the one vote, one value legislation, or the support of Norman Moore. 

Mr C.J. Barnett: I would say the same about Hon Mark Nevill on the Alinta privatisation—what a great 
Western Australian he was!  

Mr J.A. McGINTY: Yes! I do not think I need say any more!  

I wanted to put that on the record, given our discussion last week about the replacement of the Chief Justice as 
Chair of the Electoral Distribution Commissioners, so that when this matter comes on for debate tomorrow, it 
will not come as any surprise to anyone that it is my intention to agree with a number of the amendments moved 
by the Liberal Party to achieve that particular end result. That is in terms of that bill. I will not be quite so 
generous when it comes to the amendments moved by the Liberal Party to the bill that is currently before the 
house. 

Mr T. Buswell: And to think that we were going to tie them together! 

Mr J.A. McGINTY: Too late! Can I say also that there is one amendment moved by the Liberal Party that I am 
inclined to support. That is the provision that prisoners should not be registered as general early voters. I say that 
in light of the intention that a mobile polling booth will be visiting the prisons to enable prisoners to vote. 
Therefore, I indicate that I will be agreeing with that amendment.  

Dr J.M. Woollard: Are you willing to guarantee that a mobile polling booth will visit each prison at the next 
election? 

Mr J.A. McGINTY: I think that is what I am saying. I have been advised by the Electoral Commissioner that it 
is his intention to obtain the votes in that way. We do not intend to go down the path of the Irish, where prisoners 
are given the right to vote but then are not allowed to exercise a postal vote or leave the prison for the purpose of 
voting. We do not intend to engage in that sort of practice. 

Mr M.J. Cowper: Then they would have to find them and put them back in jail! 

Mr J.A. McGINTY: Yes.  

With those comments, I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

House adjourned at 10.48 pm 

__________ 
 


